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Hi storical Note: Chapter 4-48 is based substantially
upon "Regul ation 10. Dealers in Agricultural Farm
Products," of the Division of Marketing and Consuner
Services, Departnent of Agriculture. [Eff 12/29/72; R
5/ 29/ 81]
§4-48-1 Definitions. As used in this chapter:
"Board" neans the board of agriculture.
"Branch store" means any additional store owned
and operated by a person subject to |icensing under
chapter 145, Hawaii Revised Statutes, and this chapter,

whi ch conducts the same cl ass of business as that
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per son.

"Cl ass of business" neans comm ssion merchant,
deal er, broker, agent, processor, or retail merchant.

"Effective date" nmeans the first day of the nonth
foll owi ng the date when the applicant first becane
subj ect to chapter 145, Hawaii Revised Statutes, and
this chapter.

"Head" neans the manager of the commodities branch
of the department, or any officer or enployee of the
commodities branch to whom aut hority has been
del egat ed.

"Li censee" neans any person who hol ds an unrevoked
and val i d unsuspended |icense issued under chapter 145,
Hawai i Revi sed Statutes, and this chapter.

"Pack out basis" means that acceptance of the farm
product and price or prices to be paid are based on the
grade or quality of the product as determ ned from
eval uation of representative sanples drawn at the tine
the product is received or at conpletion of prelimnary
processi ng and gradi ng operations.

"Person" means any individual, partnership,
corporation, association, or separate |legal entity.

[Eff 5/29/81; am 1/16/84; am and conp 3/24/86; am
10/5/02] (Auth: HRS §145-15) (Inp: HRS §145-15)

§4-48-2 Application for license. (a) A separate
i cense shall be required for each person and each
branch store.

(b) Any person subject to licensing shall file an
application for the required license or licenses with
t he departnent on an approved application form This
application formis available fromthe branch, on
request, and is also available on the departnent’'s
internet web site.

(c) The applicant shall furnish the foll ow ng
information on the application:

(1) The nane in which the business is conducted,
pl ace of business, mailing address, phone
nunber, date business started, and banking
ref erence;

The nane and address of each branch store;

The type of farm product the applicant

proposes to handl e;

The cl ass of busi ness;

The type of business organi zati on and:

(A If the applicant is the sole owner, the
applicant's nane and address;

(B) If a partnership, the nanmes and hone
addresses of all partners and an

i ndi cati on whether the partnership is

conprised of general, limted, or
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speci al partners; or

(© If an association or corporation, the
nanmes and addresses of all officers,
directors, and holders of nore than ten
per cent of outstanding stock, and the
per cent age of stock held by each; and

(6) The date when the applicant first becane

subj ect to chapter 145, Hawaii Revised
Statutes, and this chapter, and, if the
busi ness is conducted prior to filing an
application for |icense, an explanation of
the violation.

(d) The application shall be signed by the owner
of the business, or all general partners in the case of
a partnership, or a duly authorized official if the
applicant is an association or corporation.

(e) Before any comm ssion nmerchant or broker
license is issued, the applicant shall execute and
deliver to the departnent a surety bond in the sum of
$3, 000.

(f) The departnent, upon receipt and review of an
application for license, shall issue either of the
followwng to the applicant, no later than ten working
days after the date of receipt:

(1) The appropriate license, if the application

for license is properly conpleted; or

(2) Awitten statenent that the application is

deni ed and an expl anation of the reason for
the denial. [Eff 5/29/81;, am 1/16/84; am and
conp 3/24/86; am 10/5/02] (Auth: HRS
§145-15) (Inmp: HRS §145-15)

§4-48-3 License fees. (a) The license fees for
the different classes of business shall be as foll ows:

(1) The conmm ssion nerchant, deal er, processor,
agent, or broker license fee shall be $40
annual ly, for each classification;

(2) The retail nerchant |icense fee shall be $10
annual ly, provided that if the business is
al so licensed as a deal er, processor, agent,
or broker, there shall be no fee; and

(3) The license fee for each branch store shal
be $5 annually, except that the initial fee
may be for a period | ess than a year subject
to the requirenment in section 4-48-4(d).

(b) No credit shall be allowed or refund nade for

any unused portion of the effective |icense period.

(c) Any conm ssion nerchant, deal er, broker,
agent, processor, or retail nmerchant in violation of
chapter 145, Hawaii Revised Statutes, and this chapter,
by havi ng engaged in business for nore than thirty days
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wi thout a license, shall obtain the required license in
the foll owi ng manner:

(1) |If the effective date of business is |ess
t han one year prior to the date of
application, the applicant shall be |icensed
fromthe effective date and pay one year's
license fee with forty per cent penalty;

(2) If the effective date of business is one year
prior to the date of application, the
applicant shall be licensed fromthe
anni versary date of the effective date and
pay one year's license fee with forty per
cent penalty and the current year's |icense
fee;

(3) If the effective date of business is greater
t han one year prior to the date of
application and the head determ nes that such
viol ation was due to inadvertence of the
applicant, the applicant shall be |icensed
fromthe anniversary date of the effective
date and shall pay two years' |icense fees
with forty per cent penalty; or

(4) If the effective date of business is greater
t han one year prior to the date of
application and the head determ nes that the
violation was wilful on the part of the
applicant, the applicant shall be |icensed
fromthe anniversary date of the effective
date and shall pay the current year's |icense
fee with forty per cent penalty and al
annual |icense fees accrued fromthe
effective date with forty per cent penalty.

(d) Al checks shall be made payable to "Hawai i

Department of Agriculture". The head may require the
fee be subnmitted in the formof a noney order, bank
draft, cashier's check, or certified check. When
paynents for fees or penalties covered by this chapter
are by check, a service fee shall be assessed for each
check that is not honored. [Eff 5/29/81; am 1/ 16/ 84;
am and conp 3/24/86; am 10/5/02] (Auth: HRS §145-15)
(I'nmp:  HRS §145-2)

§4-48-4 _Branch store license. (a) A license
shall be required for each branch store and nmay be
obtained by the main store or parent conpany.

(b) The license shall be identified by the words
"BRANCH STORE"

(c) A separate application formneed not be
conpl eted provided the nane and address of the branch
store is listed on the original application by the main
store or parent conpany. For each additional branch
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store opening after the issuance of a license to the
mai n store or parent conpany, an application and proper
fee shall be required.

(d) Al branch store licenses expire at the sane
time as the main store's or parent conpany's license
and shall be renewed together with the main store's or
parent conpany's license. [Eff 5/29/81; conp 3/24/86]

(Auth: HRS §145-15) (lnmp: HRS §145-2)

§4-48-5 Posting of license. (a) Every licensed
commi ssi on merchant, deal er, broker, agent, processor,
retail nerchant, or branch store shall post the
required |icense, or a copy of the license, in a
conspi cuous place at the place of business at al
times.

(b) Repeated violation of this section nmay result
in the suspension or termnation of a |icense under
section 4-48-13. [Eff 5/29/81; am 1/16/84; conp
3/24/86] (Auth: HRS §145-15) (Inp: HRS §145-2)

§4-48-6 Term nation of |icense; notices;
renewal s; penalty. (a) Al conm ssion nerchant,
deal er, processor, broker, agent, and retail nerchant
Iicenses shall expire one year fromthe effective date,
unl ess renewed with paynent of the annual |icense fee
on or before the expiration date of the |icense or
unl ess otherw se provided for in section 145-2, Hawai i
Revi sed Statutes

(b) A comm ssion nerchant or broker |icense shal
be declared void on the date of cancellation of the
posted surety bond.

(c) Thirty days after the expiration of a
conmi ssi on nerchant, deal er, broker, agent, retai
mer chant, processor, or branch store |license, the head
shall notify the licensee in witing that the |license
may be renewed by paynent of the annual fee plus a
forty per cent penalty. [Eff 5/29/81; am 1/16/84; am
and conp 3/24/86] (Auth: HRS §145-15) (Inp: HRS
§145- 2)

§4-48-7 Changes in address, ownershi p, business
nane, or nenbership; bankruptcy. (a) A licensee shal
pronptly notify the head in witing of any change of
address, business nanme, officers, directors, or holders
of nore than ten per cent of the outstanding stock of a
corporation, and the percentage of stock held by each
per son.

(b) A newlicense shall be required in the case
of change of ownership of a business, an addition or
wi t hdrawal of nenbers of a partnership, or when
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business is to be conducted under a different corporate
charter than that under which the |icense was
originally issued.

(c) A licensee shall pronptly notify the head in
witing when the |icensee, or any partner if the
licensee is a partnership, is undergoing proceedi ngs
under bankruptcy laws. [Eff 5/29/81; conp 3/ 24/ 86]
(Auth: HRS §145-15) (Inp: HRS §145-2)

§4-48-8 Commi ssion nerchant requirenents. (a)
The conm ssion nerchant shall establish the comm ssion
rate and other charges to be assessed with the
producer-consi gnor prior to the handling of farm
products on consi gnment .

(b) The conmm ssion nerchant shall exercise
reasonabl e care and diligence in selling the consigned
products pronptly in a fair and reasonabl e manner.

(c) The conm ssion nerchant may not reconsign
farm products to anot her person and incur additional
conmi ssi ons, charges, or expenses w thout the expressed
consent of the producer-consignor.

(d) The comm ssion nerchant shall not purchase
consi gned farm products or sell to firns over which the
conmi ssi on nerchant has direct or indirect control,
wi t hout specific prior authority of the producer-
consignor. The conm ssion nerchant may purchase such
farm products at reasonabl e market value to clean up
remmants of shipnents to expedite accounting.

(e) Wthin seven days after the final sale of any
| ot of consigned farm products, the conm ssion nerchant
shall make a written report to the producer show ng the
guantity sold, the selling price, and the quantity
dunped or discarded. [Eff 5/29/81; conp 3/24/ 86]

(Auth: HRS §145-15) (lnp: HRS §§145-2, 145-4 and
145-5)

§4-48-9 Renmittance to producer. (a) Conm ssion
nmerchants shall remt in full the anbunt realized from
consi gnnment sal es, including collections, overcharges,
and damages, |ess the agreed comm ssion and ot her
charges, together with a conplete account of sales, to
t he producer-consignor within ten days after receipt of
t he noney, unless otherw se agreed to in writing.

(b) Every deal er, processor, agent, or retai
nmer chant shall make paynment in full to the producer for
farm products purchased or if a broker, for the
negoti ated purchase or sale of farm products, at the
time and in the manner specified in a contract or
agreed to by the producer in witing. |f no paynent
time is set by a contract or in witing at the tine of
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delivery, paynent shall be made within thirty days from
delivery or acceptance of the farm product. [Eff

5/ 29/ 81; am and conp 3/24/86] (Auth: HRS §145-15)

(I np:  HRS §145-6)

§4-48-10 Record keeping. (a) Every commi ssion
mer chant having received any farm product for sale as a
conmi ssi on nerchant, shall pronptly make and keep for
one year a record indicating in detail the foll ow ng
with reference to handling, sale, or storage of the
farm product:

(1) The nanme and address of the consignor;

The comodity, quantity, and date received,
The condition and quality upon arrival;

The date of sale;

The price for which each | ot was sold;

An item zed statenent of the charges to be
paid by the consignor in connection with the
sal e, including comm ssion charges;

(7) A lot nunber or other identifying mark for
each consi gnnent transaction with the nunber
or mark appearing on all sales tags, or other
essential records needed to show what the
product actually sold for;

(8) Any claimwhich has been or may be filed by
t he conm ssi on nerchant agai nst any person
for overcharges or danages resulting from
injury or deterioration of farm products by
the act, neglect, or failure of such persons;
and

(9) The names and addresses of all purchasers, if
t he conm ssi on nerchant has any financi al
interest in the business of the purchasers or
if the purchasers have any financial interest
in the business of the conm ssion nerchant,
directly or indirectly, as holder of the
other's corporate stock, as co-partner, as
| ender or borrower of noney to or fromthe
other, or otherwise. The interest shall also
be noted foll owi ng the nane of the purchaser.

(b) Every broker, upon negotiating the sale of
farm products, shall issue to both the buyer and seller
a witten nenorandum of sale, indicating the comodity,
price, date of delivery, quality, quantity, and other
details of the transaction. A copy of this menorandum
shall be retained by the broker for a period of one
year .

(c) Every dealer, processor, and retail nmerchant
pur chasi ng any farm product fromthe producer shal
pronptly nmake and keep for one year, a correct record
showi ng the foll ow ng:

(1) The nanme and address of the producer;

NSNS
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(2) The commmodity, quantity, and the date
recei ved;
(3) The condition and quality upon arrival;
(4) The price to be paid;
(5) The date paid; and
(6) An item zed statenent of any charges paid by

the licensee for the account of the producer.
[Eff 5/29/81; conp 3/24/86] (Auth: HRS
§145-15) (Inmp: HRS §145-3)

§4-48-11 Dunping certificate requirenent,
exception. The dunping certificate requirenents of
section 145-7, Hawaii Revised Statutes, shall not apply
to a processor who handl es produce on a pack out basis,
provi ded that the processor shall, pronptly upon
conpl etion of the sanple evaluation or the prelimnary
processi ng and gradi ng operation of each |lot or
delivery of product, notify the producer of the results
obt ai ned i ncl udi ng:

(1) The net weight or percentage by weight of

each grade or quality;

(2) The purchase price or prices;

(3) The deduction for processing or other

charges; and

(4) The net anount due the producer. [Eff
5/29/81; am and conp 3/24/86] (Auth: HRS §145-15)
(Inp:  HRS §145-7)

§4-48-12 Filing of conplaints. (a) Conplaints
may be filed by any producer or organization
representing producers agai nst any |licensee or person
assumng or attenpting to act as such.

(b) Al conplaints shall be verified by the
departnment prior to conducting an investigation.

(c) Al conplaints shall be filed on an approved
form obtai ned fromthe head.

(d) The departnment nmay, on its own notion,
conduct investigations and audit records when it has
reason to believe that chapter 145, Hawaii Revi sed
Statutes, or this chapter, has been violated. [Eff
5/ 29/ 81; comp 3/24/86, am 10/5/02] (Auth: HRS
§145-15) (Ilnmp: HRS §145-9)

§4-48-13 Hearing; suspension or revocation of
license. (a) Al hearings shall be conducted in
accordance wth chapter 4-1 and may be reviewed in the
manner provided by chapter 91, Hawaii Revised Statutes.

(b) Any order for the suspension or revocation of
a license shall be in witing and shall cite the
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reasons for the action.

(c) Any reasonable tine shall be all owed between
the date of issuance of suspension or revocation of a
license and the date upon which the order becones
effective. During this period, the |icensee shall nake
arrangenments wth some other |icensed person to
safeguard the interest of innocent parties whose
property or business may be affected by the suspension
or revocation.

(d) After the revocation of a |license or during
the effective period of any suspension, no person whose
I i cense has been revoked or suspended shall, either
directly or indirectly, carry on the business of a
conm ssi on merchant, deal er, broker, processor, agent,
or retail nerchant.

(e) The suspension or revocation of a |license
shall not prevent the licensee fromcollecting anmunts
due prior to the effective date of suspension or
revocation, or fromremtting to the licensee's
princi pals and obli gees.

(f) Upon the issuance of an order revoking or
suspending a license, the departnent may give general
publicity to such fact, in order that those doing
busi ness with the person whose |icense has been revoked
or suspended nmay take due noti ce.

(g0 No new license shall be issued to any person,
ei ther under the original nanme or another nanme, while
that person's license is suspended or revoked, or until
any fine levied under section 145-12, Hawaii Revi sed
Statutes, or this chapter, is paid in full. [Eff
5/29/81; am 1/16/84; am and conp 3/24/86] (Auth: HRS
§145-15) (Inp: HRS §§145-10 and 145-12)

§4-48-14 Special bonding requirenent. (a) An
applicant for a conm ssion nerchant or broker license
who previously has had a commi ssion nerchant, dealer,
broker, agent, processor, or retail nerchant |icense
suspended shall post a $10, 000 surety bond before the
conmmi ssi on merchant or broker license applied for is
i ssued. The $10,000 surety bond requirenment shal
apply for a period of three years, after which tine the
applicant shall be subject to the bonding requirenent
in section 4-48-2(e).

(b) An applicant for a deal er, agent, processor,
or retail nerchant |icense who previously has had a
i cense suspended shall post a $5,000 surety bond
before the license applied for is issued. The $5, 000
surety bond requirenent shall apply for a period of
t hree years.

(c) The surety bond required under this section
shal | be executed by the applicant as principal and
i ssued by a surety conpany qualified and authorized to
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do business in this State as surety.

(d) Any license issued in conjunction with the
surety bond required under this section shall be
decl ared void on the date of cancellation of the posted
surety bond. [Eff 1/16/84; am and conp 3/ 24/ 86]
(Auth: HRS §145-15) (Inp: HRS §145-15)

§4-48-15 Penalties. Any person who viol ates any
provision of this chapter may be subject to the
actions, procedures, and penalties provided in sections
145-10 and 145-12, Hawaii Revised Statutes. [Eff
1/ 16/ 84; conmp 3/24/86] (Auth: HRS §145-15) (I np:

HRS §145- 10)
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