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November 19, 2018 
 
 
 
Board of Agriculture 
Honolulu, Hawaii 
 
 
 
HEARING OFFICER’S REPORT AND RECOMMENDATIONS ON PROPOSED 
AMENDMENTS TO CHAPTER 4-66, HAWAII ADMINISTRATIVE RULES, ENTITLED 
“PESTICIDES” 
 

I. Notice of Public Hearings 
 
On February 17, 2018 and September 25, 2018, the Hawaii Board of Agriculture gave 
preliminary approval to appoint a hearings officer and proceed to public hearing on the 
proposed amendment of Chapter 4-66, Hawaii Administrative Rules (HAR) entitled 
“Pesticides”.  Pursuant to section 92-41, Hawaii Revised Statutes (HRS), a Notice of 
Public Hearing was published in the City and County of Honolulu, County of Hawaii, 
County of Kauai, and County of Maui on October 1, 2018.  Statewide public notice was 
published in the Honolulu Star-Advertiser, Garden Island, Hawaii Tribune-Herald, West 
Hawaii Today, Molokai Dispatch, and Maui News.  A notice of public hearing was also 
provided to the Office of the Lt. Governor and was posted on the Hawaii Department of 
Agriculture’s website on September 28, 2018.   
 
The Notice of Public Hearing stated that the Hawaii Department of Agriculture (HDOA) 
would hold six public hearings to receive testimony regarding the proposed 
amendments to Chapter 4-66, HAR on the following dates, times, and at the following 
locations: 
 

1. November 1, 2018, 2:00 pm – 4:00 pm 
Conference Room, Department of Agriculture 
635 Mua Street  
Kahului, Hawaii 96732 
 

2. November 2, 2018, 5:00 pm – 7:00 pm 
Conference Room, Department of Agriculture, Plant Quarantine Branch 
1851 Auiki Street 
Honolulu, Hawaii 96819 
 

3. November 5, 2018, 2:00 pm – 4:00 pm 
Conference Room, Department of Agriculture 
4398A Pua Loke Street 
Lihue, Hawaii 96766 
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4. November 7, 2018, 9:00 am – 11:00 am 
Conference Room, Department of Agriculture 
16 East Lanikaula Street 
Hilo, Hawaii 96720 
 

5. November 7, 2018, 3:00 pm – 5:00 pm 
Conference Room, Hale Iako 
Natural Energy Laboratory of Hawaii Authority (NELHA) 
73-970 Makoko Bay Drive 
Kailua-Kona, HI 96740 
 

6. November 8, 2018, 10:00 am – 12:00 pm 
Conference Room, Kulana Oiwi 
Department of Hawaiian Homelands/Office of Hawaiian Affairs 
600 Maunaloa Highway 
Kaunakakai, Hawaii 96748 

 
The Notice of Public Hearing also provided that written testimony could be submitted via 
the U.S. postal service to the Pesticides Branch, Hawaii Department of Agriculture, 
located at 1428 S. King St., Honolulu, Hawaii 96814, by fax to (808) 973-9418, or email 
to HDOA.PB@hawaii.gov, until close of business (4:30 pm) on November 8, 2018. 

 
II. Hearing Results and Summary of Testimonies 

 
Testimony relevant to the proposed amendments to Chapter 4-66, HAR are 
summarized below.   
 
A. ORAL TESTIMONY 
 
Maui – Two employees of HDOA were present: 
 
 Hearings Officer John McHugh, HDOA Pesticides Branch; and  
 Victoria Matsumura – HDOA Pesticides Branch.   
 
Ten members of the public were present: 
 
 Sylvia Hamilton – Private Citizen; 
 Kai Pelayo – Bayer; 
 Jeff Bowman – Bowman Termite; 
 Barbara Barry – Private Citizen;  
 Marta Greenleaf - Private Citizen; 
 Jerry Edlau – Accupest; 
 Dennis Fukushima – Dick’s Fumigation; 
 Janet Ashman – Hawaii Farm Bureau Federation; 
 Sean O’Keefe – Hawaii Farm Bureau Federation; and 
 Wakon Childes – Bowman Termite. 

mailto:HDOA.PB@hawaii.gov
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No oral testimony was provided.   
 
Oahu – Four employees of HDOA were present: 
 

Hearings Officer John McHugh – HDOA Pesticides Branch; 
Victoria Matsumura – HDOA Pesticides Branch; 
Adam Yamamoto – HDOA Pesticides Branch; and 
Esther Medrano – HDOA Pesticides Branch. 

   
Six members of the public were present:   
 

Roy Maeda – Xtermco; 
Wes Otani – Douglas Products; 
Michelle Starke – Bayer; 
Ian Mateo – Pest Tech; 
Sean O’Keefe – A & B/Hawaii Farm Bureau Federation; and 
John Speed – Kilauea Pest Control. 

 
One individual provided oral testimony. 
   
Mr. Ian Mateo of Pest Tech commented on the additional cost burden associated with 
Act 45 for reporting of restricted use pesticide (RUP) applications as reflected in the 
proposed rule amendments.  The new law/rule will require additional effort to maintain 
the RUP records due to the reporting requirements, which is the main source of the 
additional cost from the new law/rule.  There was concern that the submission of TMK 
for the geographic location might require extra time and effort to obtain.  The properties 
serviced by the pest control operators usually have a street address, which is much 
more accurate for reporting purposes and is data that is already collected.  There is 
concern that if the locations are associated with the RUP reporting and the RUP reports 
become public, the information will be available to competitors. 
 
Kauai – Two employees of HDOA were present: 
 

Hearings Officer John McHugh – HDOA Pesticides Branch; and 
Victoria Matsumura – HDOA Pesticides Branch. 

 
Three members of the public were present:      
 
 Sarah Thompson – Beck’s Hybrids; 
 Fern Anuenue Holland – Hawaii Alliance for Progressive Action (HAPA); and 
 Clayton Kubo - Private Citizen. 
 
Two individuals provided oral testimony.   
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Ms. Fern Anuenue Holland presented oral and written testimony.  In addressing the 
Pesticide Rules revisions Ms. Holland expressed concern associated with the definition 
for “runoff” as it appeared in the rules.  An expanded definition of “runoff” was proposed 
to include the language that runoff is “water that directly or eventually enters into lakes, 
rivers, wetlands, coastal waters, other surface waters, and ground waters.”  Ms. Holland 
suggested additional language for the definitions of “drift” and “Restricted Use 
Pesticides”.  Ms. Holland expressed her concern, and the concern of the groups she 
represented, regarding language associated with the Evaluation of Pesticide Uses (4-
66-32.1(b)(3), HAR) as well as perceived exemptions of Experimental Use Permits (4-
66-47, HAR) for mixtures of pesticides. 
 
Concerns were expressed over the small size of the 100-ft buffer zones around schools; 
the safety of experimental pesticides and mixtures of pesticides; and the deletion of 
large tracts of text associated with updating Hawaii law, especially as related to certified 
applicators.  There were extensive, detailed, additional suggestions and concerns that 
were outside of the scope of the public hearing process and not responsive to the 
identified purpose of the public hearing.   
 
Mr. Clayton Kubo presented oral testimony regarding his background and experience 
with pesticide use on the island of Kauai.  Mr. Kubo suggested that the buffer zones 
around schools be increased from 100 ft. to 500 ft. and that an olfactory agent in 
pesticide tank mixes be required that would help the public determine if a pesticide was 
being sprayed.   
 
Hilo – Two employees of HDOA were present: 
 

Hearings Officer John McHugh – HDOA Pesticides Branch; and 
Victoria Matsumura – HDOA Pesticides Branch. 

 
One member of the public was present:    
 
 Steve Russo – Terminix. 
 
One individual provided oral testimony: 
 
Mr. Steve Russo from Terminix stated that the requirement to report all RUP use by 
TMK was onerous and would prefer street addresses, which is data that is already 
collected.   
 
Mr. Russo expressed concern that the 30 day submission requirement for department 
approval of continuing education credits was excessive and that a 14 day deadline was 
more realistic.  Mr. Russo was also concerned that the rules do not define agricultural 
operations and expressed some confusion over the RUP reporting requirements when 
servicing an agricultural operation as his company often does for commodity fumigation.   
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Kailua-Kona – Two employees of HDOA were present: 
 

Hearings Officer John McHugh – HDOA Pesticides Branch; and 
Victoria Matsumura – HDOA Pesticides Branch. 

 
One member of the public was present:    
 
 Teresa Tico – Attorney, movie producer. 
 
One individual provided oral testimony:  
 
Ms. Teresa Tico was concerned that the fines, suspensions, and penalties listed in 
Appendix A were not strict enough and she would like to see employers of certified 
applicators be held responsible for any violations involving pesticide use/misuse.  Need 
to have regulations with teeth.  Ms. Tico agreed with the written testimony submitted by 
Fern Holland.  Other testimony was offered but it was not responsive to the identified 
purpose of the public hearing. 
 
Molokai – Two employees of HDOA were present: 
 

Hearings Officer John McHugh – HDOA Pesticides Branch; and 
Victoria Matsumura – HDOA Pesticides Branch. 

 
Four members of the public were present:   
 

John Wordin – Hawaii Bee Keepers; 
Artice Swingle – HDRC; 
Cheryl Pritchard – Private Citizen; and 
Ken Bare – Private Citizen. 

 
Four individuals provided oral testimony: 
 
Ms. Artice Swingle testified that she would like to see the penalties for the employers of 
the applicators of pesticides applied to include businesses, organizations, and agencies.  
Other testimony was offered but it was not responsive to the identified purpose of the 
public hearing. 
 
Mr. Ken Bare testified that he would like fertilizer regulated like pesticides because of 
perceived consequences to the ocean and reefs.  Mr. Bare expressed his desire to have 
enhanced regulation of the use of rodenticides because of his concerns related to 
bioaccumulation associated with predation of rats and mites by pueo [Hawaiian owls].  
Other testimony was offered but it was not responsive to the identified purpose of the 
public hearing. 
 
Ms. Cheryl Pritchard expressed concern over consumption of stolen Bt corn, exposure 
to atrazine, and the proliferation of asthma in the community, which Ms. Pritchard 
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attributed to the GMO seed corn production on the island.  Other testimony was offered 
but it was similarly not responsive to the identified purpose of the public hearing. 
 
Mr. John Wordin highlighted bee sensitivity to pesticides and suggested a ban on 
neonicotinoid insecticides.  Other testimony was offered but it was not responsive to the 
identified purpose of the public hearing. 
 
B. WRITTEN TESTIMONY 
 
Twenty-one individuals submitted written testimony to the HDOA by email, fax, U.S. 
Postal Service, or hand delivery prior to the close of business, 4:30 pm, on Thursday, 
November 8, 2018.  Copies of the written testimonies are provided as submitted in the 
appendix to this report.   
 
The written testimony is summarized below.   
 
Fern Anuenue Holland on behalf of the Protect Our Keiki Coalition, HAPA, the Center 
for Food Safety, Hawaii SEED, GMO Free Kauai, Babes Against Biotech, Sustainable 
Action Fund for the Environment, and/or Pesticide Action Network.  Julia Funaro, Elif 
Cuceloglu Beall, Robert McHenry, Marion McHenry, Lanny Sinkin, Marghee Maupin, 
Shannon Rudolph, and Jennifer P. identified themselves as being associated with Fern 
Anuenue Holland and submitted essentially identical written testimony. 
 
Written testimony cumulatively provided by the nine individuals included: 
 

1. A suggestion to revise and expand the definition of “runoff.” 
2. A suggestion to revise and expand the definition of “drift.” 
3. A suggestion to revise and expand the language used in section 4-66-32(b)(3) 

regarding Restricted Use Pesticides. 
4. Concern that the amendment to section 4-66-32(d) regarding Restricted Use 

Pesticides, seeks to prevent the head of HDOA from consulting with the 
Pesticide Advisory Committee, and lacks public transparency. 

5. A suggestion to revise and expand the language used in section 4-66-32.1(b)(3) 
regarding Evaluation of Pesticides.   

6. Opposed the exemption provided under section 4-66-47 regarding Experimental 
Use Permits that allow pesticide mixtures. 

7. Supports the inclusion of mandatory pesticides buffer zones within the rules but 
suggests expansion of the 100-foot buffer zones required by Act 45. 

8. Concern that the penalties and fines detailed in Appendix A of the Enforcement 
section, 4-66-66.1 are relatively low. 

9. Concern over mixtures of pesticides and the potential enhanced toxicity 
associated with those mixtures. 

10. Concern over drift of pesticide mixes into the surrounding communities. 

Susan Wiener provided two written submissions that opposed the removal of RUPs 
from rules and opposed maintaining the RUPs as a separate list external to the rules. 
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Toni Liljengren provided comments that were not responsive to the identified purpose of 
the public hearing. 
 
Dennis Mendonca does not believe changing sections 4-66-4 and 4-66-14 is in the 
public interest.  Further testimony was not responsive to the identified purpose of the 
public hearing. 
 
Caroline Miura does not want the pesticide rules amended.   
 
Written testimony submitted by James Saulez on behalf of Anne Vaccaro expressed 
concern that the language in the rules does not reflect the language in Act 45 and 
suggested that Act 45 be interpreted as requiring two separate RUP reports, one for 
HDOA use and one for public disclosure.   
 
aameden@hawaii.rr.com submitted comments that were not responsive to the identified 
purpose of the public hearing. 
 
Robert Boesch provided interesting background information regarding several aspects 
of pesticide regulation including recommendations for regulation of brodifacoum, 
chlorine gas, and chloropicrin.  Also suggested administrative procedures for State 
proposed RUPs and Annual Use Permits. 
 
Written testimony submitted by Stephanie Ann Binns on behalf of Aaron Hobbs, 
representing Responsible Industry for a Sound Environment (RISE):  

1. Expressed concern on the impact of increasing licensing fees but acknowledged 
the increased fees would provide revenue to support training, education, product 
registration, and other important pesticide related programs. 

2. Questioned how the Experimental Use Permits written notification requirement 
under section 4-66-47 will impact confidential business information (CBI). 

3. Opposes requirement of including TMK information for RUP reporting. 
4. Concerned that the definition of “school” in section 4-66-64.1 is too broad.   

Jeff Jensen on behalf of Golf Course Superintendents Association of America (GCSAA): 
 
Echoes the sentiments provided by Anne Vaccaro about the language in the rules 
not reflecting the language in Act 45 and suggested that Act 45 be interpreted as 
requiring two separate RUP reports, one for HDOA use and one for public 
disclosure.  

 
Written testimony submitted by Emmanuel Zibakalam on behalf of Bennette Misalucha, 
representing the Hawaii Crop Improvement Association (HCIA): 
 

Echoes the sentiments provided by Anne Vaccaro and Aaron Hobbs about the 
language in the rules not reflecting the language in Act 45 and suggested that Act 
45 be interpreted as requiring two separate RUP reports, one for HDOA use and 

mailto:aameden@hawaii.rr.com
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one for public disclosure.  Concern was also expressed over the privacy and safety 
of employees who may be named in the RUP reports. 

 
Written testimony submitted by Ryan Tagomori on behalf of Janet Collins, representing 
CropLife America: 

1. Suggested that the rules should be based on the principles of sound science. 
2. Concern over the protection of CBI.  Wants safeguards established to protect 

CBI when that information is reported to conform to rule requirements. 
3. Suggested that removing the RUP list from the rules may not provide sufficient 

opportunity for stakeholder comments.   
4. Suggested the HDOA internal review process of RUP candidates be made part 

of the rules.  
5. Questioned if section 4-66-54 regarding retail signage requirements addressing 

the proper handling, storage, and disposal of all pesticides sold is even feasible.  
Concern over how sufficiency of information provided will be determined. 

6. Questioned enhanced standards for certification of RUP applicators in 4-66-58. 
7. Concern over conflicting and confusing RUP reporting in section 4-66-62 

especially as relates to the form that will be provided by the Head and the 
confusing referral to section 4-66-62(c) in section 4-66-62 (i). 

8. Concern about process for designation of a product for the Annual Use Permit as 
presented in section 4-66-63.1. 

9. Concern about the appropriateness of the levels and amounts of the penalties 
contained in Appendix A. 

Written testimony submitted by Sean O’Keefe on behalf of Darren Strand, representing 
Alexander and Baldwin: 
 

1. Supports removal of RUP list from the rules.   
2. Concern with the RUP reporting requirements associated with 4-66-62 and Act 

45.  Language of the rules does not reflect the language of Act 45.  Corrective 
language was proposed.  Concern over the protection of CBI.  Wants safeguards 
established to protect CBI. 

 
The Hawaii Farm Bureau Federation1 submitted written testimony: 

1. Believed that the amendments made to section 4-66-62 meant to implement Act 
45 should not depart from the law.   

2. Concern over the determination of buffer zones around schools and lack of 
access to information that would assist with making a determination of where the 
100-foot buffer zone was located for purposes of applying RUPs. 

                                                        
1 The written testimony submitted by the Hawaii Farm Bureau Federation was authored by Randy Cabral, a 
current member of the Hawaii Board of Agriculture who will be called upon to approve or disapprove the 
Hearings Officer’s recommendations and the proposed rule amendments.  This Hearings Officer has 
disregarded this written testimony to avoid the appearance of a conflict of interest. 
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3. Opposed to the inclusion of “possess a history of honesty, truthfulness, financial 
integrity and fair dealing” as a certification standard in section 4-66-57. 

4. Concern over protection of CBI under section 4-66-47, Experimental Use 
Permits, as pertains to written notification to HDOA on “forms prescribed by the 
head.” 

 
III. Analysis and Response to Public Testimony and Comments 
 
The Hearings Officer provides the following comments to issues raised during the public 
hearings: 
 
Many of the comments received did not directly address the content of the proposed 
amended rules.  As the comments were reviewed it was clear that there was some 
misunderstanding regarding the purpose of the public hearings process.  It was also 
clear that many of the submitters were under the impression that quantity of testimony 
submitted, regardless of originality, would have more weight in determining the final 
outcome of the proposed rule amendments.  The public hearing process thrives on 
original comments that would help HDOA craft rules that are cognizant of the many 
uses of pesticides in the world that we live in, including those that are not necessarily 
applied in agriculture.   
 
As the testimonies were reviewed it was also clear there was a misunderstanding in the 
regulated community about how HDOA promulgates rules for pesticide regulation.  The 
proposed amendment to the pesticide rules have been under consideration for over 3 
years.  During that time HDOA has continually sought input from all stakeholders, 
including the United States Environmental Protection Agency (EPA), United States 
Department of Agriculture, pesticide applicators, retailers, agricultural operators, 
structural pest control industry, pesticide manufacturers, members of the scientific 
community, and the public.  HDOA works closely with the Attorney General’s office to 
assure that the rules have legal authority.  The Pesticide Advisory Committee, 
established by section 149A-51, HRS, assisted HDOA with pesticide rule amendments 
by providing written comments upon request, and at publicly noticed meetings held on 
January 16, 2015, June 13, 2017, and September 6, 2018.  Additionally, the proposed 
rules were before the Hawaii Board of Agriculture on November 24, 2015, March 14, 
2017, April 25, 2017, January 23, 2018, February 27, 2018, July 24, 2018, and 
September 25, 2018.  The Hawaii Board of Agriculture meetings were also publicly 
noticed and provided an additional opportunity for public input to the rule amendment 
process. 
 
A number of issues were identified during the public hearing process.  Each issue 
relevant to the proposed rule amendments will be addressed below.       
 
ISSUE (1):  The requirements and impact of 2018 Haw. Sess. Laws Act 045, section 1 
at 142-143.   
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Testimony regarding Act 045 included the additional burden, in terms of 
time and cost, for annually reporting RUP use; reporting location by Tax 
Map Key was seen as unnecessary; reporting by address was more 
accurate; address information was already collected; the language from 
Act 045 was not reflected in the rules; the definition of “school” is too 
broad; and public disclosure of information collected through section 4-66-
62, HAR, may allow competitors to take advantage of confidential 
business information.     

 
RESPONSE:  Act 045 defines “school” as “any public or private preschool, 
kindergarten, elementary, intermediate, middle, secondary, or high school.”  HDOA is 
unable to amend a statutory definition by rule.  Only the Hawaii legislature can expand 
the definition.   

 
Likewise, the collection of geographic location where restricted use pesticides are 
applied, by “including, at a minimum, the tax map key number,” is a statutory 
requirement of Act 045 that may not be amended by rule.  Only the Hawaii legislature 
can change the reporting requirements.  

 
HDOA sought to address the extra reporting burdens caused by Act 045 by adding one 
item to the records already kept by RUP applicators pursuant to section 4-66-62, HAR 
(2006).  Act 045 requires RUP applicators to annually report to HDOA: 

• the federal and state registrations or permit numbers of RUP products 
applied; 

• commercial product names; 

• active ingredients; 

• total quantify of each RUP used; 

• general description of the geographic location where RUP’s were used, 
including, at a minimum, the tax map key number; and  

• date RUP application occurred. 
 

Pursuant to section 4-66-62, HAR (2006), certified pesticide applicators have been 
required to keep records regarding RUP applications and to make these records 
available to HDOA for inspection.  The records required to be maintained include: 

• brand or common name of pesticide product applied; 

• EPA registration number; 

• type of formulation; 

• per cent active ingredient’ 

• name of target pest; 

• dilution rate; 

• total amount of pesticide used; 

• total area covered; 

• time and date of application; 

• address or location of treated site; 

• name of certified applicator and certification number; 
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• restricted entry interval and notification requirement; and 

• any other information the head deems necessary.   
 

The information collected pursuant to section 4-66-62, HAR (2006) is also required to 
be recorded by federal regulation.  See 40 CFR section 171-201.  HDOA has collected 
copies of these records for years as part of its record keeping inspections.   

 
To aid in gathering the information required by section 4-66-62, HAR (2006), Act 045, 
and federal regulation, and to ease the recordkeeping burden caused by Act 045, 
HDOA merely added one additional requirement established by the Hawaii Legislature 
through Act 045, “a general description of the geographic location including, at a 
minimum, the tax map key number, at which the restricted use pesticides were used.”   

 
From the information collected under section 4-66-62, HAR (2018), HDOA will “produce 
a summary, for public disclosure, by county, that includes” for each RUP: 

• the total quantities used; 

• by federal and state registrations or permit numbers; 

• the commercial product names;  

• active ingredients; and  

• amount of area in the county in which the restricted use application 
occurred. 

 
HDOA is required to produce the summary by statute.  HDOA will be able to comply 
with Act 045 public reporting requirements by adding the one item not previously 
required under section 4-66-62, HAR (2006) (Tax Map Key information), and asking 
certified applicators to send that information to HDOA annually, rather than HDOA 
collecting the information during inspections. 
 
The decision on how to collect pesticide application information is the purview of HDOA.  
HRS section 149A-33(4) gives HDOA the authority to “establish as necessary, record 
keeping requirements for pesticide use by applicators[.]”  The recordkeeping 
requirements established by the rules aid HDOA’s regulatory function and comports 
with federal requirements.     
 
It appears that protection of CBI is the real concern.  As noted, HDOA does collect 
copies of the records maintained under section 4-66-62, HAR (2006).  This information 
has been made available to the public via a Uniform Information Practices Act (UIPA) 
request.  Any information HDOA believes to be CBI is redacted before release to the 
public.  HDOA is and will continue to be mindful of CBI.    
 
RECOMMENDATION:  To alleviate concern that HDOA would publicly disclose CBI, 
this Hearings Officer recommends that a mechanism be developed by which CBI can be 
identified by the applicator as confidential and not subject to disclosure.  Forms 
“prescribed by the head” to be used in collection of information that potentially contains 
CBI, could be designed to allow the applicator to designate information as CBI that may 
not be released without written permission.  For example, the following declaration 
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could be added to HDOA forms:  “Applicant declares that the information provided in 
paragraph(s) ________________ is confidential business information that may not be 
released without the Applicant’s express written permission.” 
 
RECOMMENDATION:  This Hearings Officer recommends that section 4-66-62(d), 
HAR, as currently proposed:   
 

 (d)   Every user of restricted use pesticides shall submit to the 
department, for departmental use, no later than January 30th of the 
following year, all restricted use application records for the preceding 
calendar year on forms prescribed by the head.   
 
Be replaced with: 

 
 (d)   Every user of restricted use pesticides shall submit to the 
department, for departmental use, no later than January 30th of the 
following year, all restricted use application records required to be 
maintained in subsection (c) for the preceding calendar year on forms 
prescribed by the head.  The forms shall allow information collected from 
the user of restricted use pesticides pursuant to subsection (c) to be 
designated as confidential business information.            

 
ISSUE (2):  Definitions.   
 

Testimony was offered that suggested changes to the definitions of 
“runoff” and “drift”, and the restricted use pesticide evaluation criteria in 
section 4-66-32(b)(3).  The absence of a definition for “agricultural 
operation” was also mentioned.   

 
RESPONSE:  The request to revise the definition of “runoff” has merit.  The request to 
revise the definition of “drift” does not improve upon the EPA definition proposed for 
adoption.  The request to revise section 4-66-32(b)(3) regarding State Restricted Use 
Pesticides candidate criteria was previously considered by the Pesticide Advisory 
Committee and rejected as exceeding HDOA’s statutory authority.  The term 
“agricultural operation” is self-explanatory.  

RECOMMENDATION:  The definition of “runoff’ as currently proposed:   
 

“Runoff” means rainfall or snowmelt events that flow over land or 
impervious surfaces, such as paved streets, parking lots, building roof 
tops, and does not soak into the ground.  

  
  Be replaced with:  
 

“Runoff” means rainfall or snowmelt events that flow over land or 
impervious surfaces, such as paved streets, parking lots, and building roof 
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tops, that directly enters into lakes, rivers, wetlands, coastal waters, or 
other surface waters, and does not soak into the ground. 

 
ISSUE (3): Buffer zones.   
 
  Testimony was received that the buffer zones around schools established 

by Act 045 were insufficient.   
 
RESPONSE:  HDOA is unable to amend the statutorily prescribed 100-foot buffer zone 
by rule.  Only the Hawaii legislature can expand the size of the buffer zones.   
 
ISSUE (4): Penalties.   
 
  Testimony was received suggesting that the sanctions provided for 

violation of the pesticide statutes and rules were either too severe, or not 
severe enough.  It was also suggested that employers of certified 
applicators be held responsible for violations involving pesticide 
use/misuse.   

 
RESPONSE:  All penalties and fines included in the Enforcement Action and Penalty 
Assessment Schedule are prescribed by statute.  Only the Hawaii legislature can 
change the penalties.  Employers are already subject to liability along with the employee 
pursuant to section 149A-41(d).    
 
ISSUE (5): Adoption of federal standards.   
 
  Testimony was received that expressed concern over the deletion of large 

tracts of text and suggested that the adoption of federal standards 
weakened HDOA enforcement capabilities.   

 
RESPONSE:  Pesticide regulation falls under federal jurisdiction.  The State has been 
given the authority by EPA to regulate pesticide registration and use.  The amendments 
made to the pesticide rules related to labeling, certification standards, and worker 
protection were the result of changes to EPA regulations under 40 CFR part 156, 40 
CFR part 170, and 40 CFR part 171.  HDOA is required to work within the parameters 
established by EPA.  In regards to labeling, pursuant to 7 USC section 136v (b), 
states “shall not impose or continue in effect any requirements for labeling or 
packaging in addition to or different from those required under this subchapter.”  
Adopting federal standards acknowledges federal authority over pesticides.          
 
ISSUE (6): Mixing of pesticide products.   
 
  Testimony was received suggesting that HDOA prevent RUP applicators 

from mixing pesticides.   
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RESPONSE:  EPA, not HDOA, has the authority to prohibit mixtures of pesticides.  In 
cases where toxicity is known to be increased to hazardous levels by mixing of 
pesticides the EPA approved label carries an advisement prohibiting the mixture.  EPA 
is responsible for determining what constitutes a hazardous pesticide mixture and 
labeling the product accordingly.   
 
ISSUE (7): Consultation with the pesticide advisory committee.   
 
  Testimony was received expressing concern about removing the ability of 

the HDOA Head to confer with the pesticide advisory committee.   
 
RESPONSE:  Section 4-66-32(d) does not prevent the head of HDOA, or more 
accurately the administrative head of the division of plant industry of HDOA, from 
consulting with the Pesticide Advisory Committee.  In fact, the Chair of the Hawaii Board 
of Agriculture, or his designated representative, chairs the Pesticide Advisory 
Committee.   
 
ISSUE (8): Continuing education credit approval.   
 
  Testimony was received expressing concern about increasing the 

application period for approval of education credits from 14 days prior to 
the scheduled class date, to 30 days prior to the scheduled class date.   

 
RESPONSE:  The decision to increase the time period for approval of education credit 
was done in consideration of limited pesticide branch staff and increased workloads.  A 
provision was added to the fee schedule that will allow HDOA to charge a fee of up to 
$100 to expedite approval of provider offered continuing education classes.  
Encouraging advance planning and preparation for providers of education classes will 
lessen the time commitment by HDOA staff.  Last minute training opportunities may still 
be submitted for approval, but at a cost.  The amount of the fee is left to the discretion of 
HDOA.  The fee can be waived if the approval process does not interfere with staff 
responsibilities.     
 
ISSUE (9): Removing the RUP list from the rules and including the internal review 
process in the rules.    
 
  The majority of testimony favored maintaining the State RUP list external 

from the rules, in acknowledgement of the time and expense involved in 
requiring a rule change to amend the list.  However, some testimony was 
received that expressed concern that by removing the State RUP list from 
the rules, and maintaining the list external to the rules, the public will not 
be provided with sufficient opportunities to comment on additions or 
deletions of restricted use pesticide products.  It was also suggested that 
the internal review process of RUP candidates be made a part of the 
rules.   
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RESPONSE:  Pesticides designated by EPA as restricted use are required to receive 
identical treatment by HDOA.  Pesticides that are classified as general use pesticides 
by EPA may be designated as a state restricted use pesticide product when HDOA 
finds science based evidence that the product may harm Hawaii’s environment.  The 
pesticide advisory committee reviews all pesticide products proposed for state restricted 
use.  These meetings are noticed and the public are encouraged to attend.  The Hawaii 
Board of Agriculture will make the final decision on whether the pesticide product will be 
listed as a state restricted use product before sales may commence.  The Board 
meetings are also noticed and the public is encouraged to attend.  It appears that the 
volume of products considered for State restricted use has been overestimated.  Since 
2006, less than 10 pesticide products have been proposed for addition to the list.  The 
public’s ability to provide comments on the adoption of proposed state restricted use 
pesticides is commensurate with the quantity of products under review.  The suggestion 
that the internal review process be made a part of the rules suffers from the same 
problem caused by maintaining the RUP list in the rules.  Scientific developments and 
investigative improvements would be held in abeyance until the rules could be 
amended.  
 
ISSUE (10): Increase in licensing fees.   
 
  Testimony was received that expressed concern about the increase in 

licensing fees.   
 
RESPONSE:  The Small Business Regulatory Review Board reviewed the proposed fee 
increase and found it to be in-line with fees charged by other states.  As the testifier 
noted the increased fees will enhance the pesticide branch’s ability to serve the 
pesticide community through training, education, increased services, and establish new 
programs such as disposal of unwanted or unused pesticides.  In consideration of the 
time that has elapsed since the last increase, and the anticipated length of time before 
the next rule amendment, the increased fees are not excessive.    
 
ISSUE (11): Retail warning sign requirements.   
 
  Testimony was received that expressed concern about whether the 

proposed retailer pesticide warning sign requirements were feasible.   
 
RESPONSE:  The retail signage requirements are the result of legislative directive and 
have been the law since 2007.  See section 149A-15.5, HRS.  HDOA cannot amend the 
statute by rule.  Only the Hawaii legislature can change the retail signage requirements.      
 

ISSUE (12): Certified applicator qualification standards.   

Testimony was received that expressed concern about HDOA’s ability to 
determine if a candidate for certification as a restricted use pesticide 
applicator possessed “a history of honesty, truthfulness, financial integrity, 
and fair dealing.”   
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RESPONSE:  This requirement comes directly from the pest control operators licensing 
requirements under HRS §460J-8 (2).  Inclusion of this qualification was viewed as a 
way of raising professional standards, and combating the current public perception that 
pesticide applicators are less than trustworthy.  HDOA accepts an individual’s 
declaration of good character on the application/renewal.  Only when information comes 
to the attention of HDOA would the matter be placed before the Hawaii Board of 
Agriculture for consideration.  This requirement is a tool that will allow HDOA to revoke 
a certification if information is discovered that negatively impacts an individual’s honesty 
and integrity.  HRS section 149A-34 provides that a hearing must be held before a 
certification can be revoked.  The hearing would be before the Board.  It would be up to 
the Board to determine if the information warrants a finding that the applicant/certified 
applicator exhibited dishonesty, untruthfulness, unfair practices, and/or is lacking 
financial integrity.  For example, HDOA enters into a settlement agreement with a 
certified applicator who agrees to pay a reduced fine by a date certain, but no payment 
is received.  At the hearing before the Board to revoke the RUP applicator’s certification, 
the signed consent agreement is presented to the Board and staff can attest that no 
payment was received.  The RUP applicator can rebut the assertion of non-payment.  
The Board decides whether the failure to pay an agreed upon settlement demonstrates 
a lack of honesty, truthfulness, financial integrity, and/or fair dealing. 

RECOMMENDATION:  The language in section 4-66-57(a), HAR as currently 
proposed: 

(a) Applicants for certification shall be at least [18] eighteen years [old] 
of age and shall possess a history of honesty, truthfulness, financial 
integrity and fair dealing; 

Be replaced with: 

(a) Applicants for certification shall be at least [18] eighteen years [old] 
of age and shall possess a history of honesty, truthfulness, financial 
integrity and fair dealing.  Such personal history shall be based on 
information obtained intra-departmentally, inter-departmentally, and/or 
through publicly available records; 

IV. Hearings Officer’s Recommendations 

The oral and written testimony provided during the public hearings process was 
obviously passionate and heart felt, although at times the opinions expressed were not 
relevant to the subject matter at issue.  None-the-less, all testimony was reviewed and 
given serious consideration, except where noted.  It is the recommendation of the 
Hearings Officer that the Hawaii Board of Agriculture adopt the proposed rule 
amendments as presented, except as recommended above, namely: 
 

Forms “prescribed by the head” should be designed to allow the applicator 
to designate information as CBI that may not be released without written 
permission.   
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Section 4-66-62(d), HAR, be amended to read as follows:   
 
 (d)   Every user of restricted use pesticides shall submit to the 
department, for departmental use, no later than January 30th of the 
following year, all restricted use application records required to be 
maintained in subsection (c) for the preceding calendar year on forms 
prescribed by the head.  The forms shall allow information collected from 
the user of restricted use pesticides pursuant to subsection (c) to be 
designated as confidential business information.            
 
Section 4-66-2, HAR, be amended to read as follows:  
 

“Runoff” means rainfall or snowmelt events that flow over land or 
impervious surfaces, such as paved streets, parking lots, and building roof 
tops, that directly enters into lakes, rivers, wetlands, coastal waters, or 
other surface waters, and does not soak into the ground. 
 
Section 4-66-57(a), HAR, be amended to read as follows: 
 
  (a) Applicants for certification shall be at least [18] eighteen 
years [old] of age and shall possess a history of honesty, truthfulness, 
financial integrity and fair dealing.  Such personal history shall be based 
on information obtained intra-departmentally, inter-departmentally, and/or 
through publicly available records; 

 
Thank you for the opportunity to participate in this public hearing process. 
 
 
 

__________________________________ 
       JOHN MCHUGH 
         Pesticides Branch Manager 
        Public Hearings Officer 
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APPENDIX 

Written Testimonies for Amended Pesticide Rules 

 

 



Protect Our Keiki Coalition - Standing Together For The Future of Hawai'i

November 2nd 2018

RE: Proposed Rule Changes for Chapter 4-66 - Pesticides (Revised 9/25/18)

Aloha Department of Agriculture Board Members,

On behalf of the Protect Our Keiki Coalition, including: Hawai'i Alliance for Progressive Action
(HAPA), the Center for Food Safety (CFS), Hawai'i SEED, GMO Free Kaua'i, Babes Against 
Biotech, Sustainable Action Fund for the Environment (SAFE), Pesticide Action Network (PAN) 
and our tens of thousands of members, we submit the following comments on proposed changes
to Chapter 4-66, Hawaii Administrative Rules for Pesticides. -

Section 4-66-2 - Definitions 

1. We kindly request that you revise the definition of "runoff' to include water "that directly or
eventually enters into lakes, rivers, wetlands, coastal waters, other surface waters, and 
ground waters." 

The inclusion of the above language is more consistent with the federal definition of runoff from 
both point sources and nonpoint sources under the US Clean Water Act. Polluted runoff relating
to nonpoint source pollution is clearly described by the EPA as "pollution caused by rainfall or 
snowmelt moving over and through the ground. As the runoff moves, it picks up and carries away
natural and human-made pollutants, finally depositing them into lakes, rivers, wetlands, coastal
waters and ground waters."

We strongly support the expansion of the definition of runoff as it i$ critical the definition includes
runoff that flows not just over land or impervious surfaces, but also directly into bodies of surface
water or ground waters.

2. Furthermore within this section, the definition of "drift" should also be appropriately explained
to mean the airborne movement of chemical(s) (alone or bound to moving particles) for the
duration of 5 environmental half-lives (in which time toxicity has broken down and nearly
eliminated).'

Section 4-66-32(b)(3) - Restricted Use Pesticides 

3. We recommend that the Restricted Use Pesticides (RUPs) sections be amended by adding
the additional language underlined in bold:

"pesticides or pesticide uses [which] that can reasonably be anticipated to result in 
contamination of surface water, groundwater, or significant reductions in non-target 
organisms, or significant reduction or fatality to state and federally listed threatened,
and endangered species due to both direct and indirect effects from the pesticides

or pesticides uses on such species, or their designated critical habitats." 
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