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STATEMENT OF PETITIONER’S COUNSEL RELATED TO THE PHRASE “AT THE 
PLACE OF PRODUCTION” IN HRS § 147-75 IN SUPPORT OF THE PETITION FOR 
DECLARATORY RULING. 

Much has changed since the words “at the place of production” were added to HRS § 147-75 in 
1983.  The Board of Agriculture (BOA), in accord with its duty to support, enhance, and promote 
agriculture, should be welcoming of new farmers and encourage novice egg producers to enter 
the business.  The BOA is within its powers to adopt or declare rules pursuant to Chapter 91 that 
comply with HRS-147 et seq but also account for the reality of change that the legislature did not 
foresee.  The BOA is authorized, pursuant to HRS § 147-74, to make rules pursuant to Chapter 
91 to accommodate for changing circumstances which include the following: 

On March 23, 2020, Gov. David Ige issued a stay-at-home emergency order that prevented all 
but essential consumer activities to cease.  Because of the Covid pandemic, new business 
opportunities were realized.  

In 1983, the internet did not exist. Now, in 2023, consumers can shop from home on websites 
like “Amazon.com” or purchase a plate lunch or McDonald’s cheese burger and fries and have 
their order delivered by business upstarts like “DoorDash” and “UberEats”, all done on the 
internet.  The major change in how people can conduct business requires the BOA to adopt rules 
that encompass the currently available legitimate methods of business. 

Hawaii also adopted the Uniform Commercial Code (UCC) covering sales of goods, HRS § 490 
in 2004.  The UCC was meant to modernize the law regarding commercial transactions and fits 
well with the department’s goals  “to support, enhance, promote, and protect Hawaii’s 
agriculture” without repealing any statute related to consumers or farmers, e.g. egg producers 
(See HRS §490:2-102).  

FACTS 

The legislature did not define what constitutes a “producer” in the Chicken Egg Statutes: HRS § 
147-71 through -81.  As a result, a person relying on the statutory definitions of HRS § 147,
misinterprets and identifies all sellers of “eggs to a consumer”  as a “retailer”.   It certainly
appears that the legislature in 1931 did not intend the chicken egg statutes to regulate
“producers” at all given the “other than those of the person’s own production” language.  1983
Legislature acknowledged “Producers of eggs can currently sell eggs of their own production off
of the farm, at open markets, swap meets, roadside or in retail stores owned by them” (See
attached Act 177 of the 1983 Legislature).  It is clear the original statute was not meant to
regulate “producers” .  Even now, federal statutes exempt producers with less than 3000 laying
hens from regulation.
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The sale of eggs is a commercial transaction and can be done by a producer of eggs with less 
than 3000 laying hens.  The 1983 legislature did not provide a definition of “at the place of 
production” with the future development of the internet in mind.  

The sale of eggs can be accomplished by way of a contract.  A producer can make an offer from 
the producer’s place of production/business.  A buyer can accept the offer over the internet;  The 
producer’s entire communication of an offer to a buyer can and does occur at the seller’s place of 
production.   Even the terms of acceptance are controlled by the producer/seller. 

The actual eggs are never displayed in direct competition with a retailer which is the intent of the 
1983 amendment according to the report of the Standing Committee on Agriculture recorded in 
the Senate Journal of 1983 identified in the attachment hereto.  The eggs actually sold are never 
seen before delivery to the buyer and are never displayed in direct competition with eggs sold at 
retail. 

A person can contract a subscription service consisting of multiple deliveries of eggs.  A buyer 
can accept the offer by simply giving a delivery address and the contract is formed.  .  

§490:2-206  Offer and acceptance in formation of contract.  (1)  Unless
otherwise unambiguously indicated by the language or circumstances:

(a) An offer to make a contract shall be construed as inviting acceptance in any
manner and by any medium reasonable in the circumstances.  

A “"Contract", as distinguished from "agreement", means the total legal obligation that results 
from the parties' agreement as determined by this chapter and as supplemented by any other 
applicable law” (HRS 490:1-201).  The exchange of delivery for money is merely evidence of 
the existence of an enforceable contract.   

Dated: Waimanalo, Hawaii, May 10, 2023. 

Joseph N. A. Ryan,  Jr. 
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ACT 177 

ACT 177 H.B. NO. 210 

A Bill for an Act Relating to Chicken Eggs. " 

Be It Enacted by the Legislature of the State of Hawaii: 

SECTION 1. There currently exists within the statutes governing chicken 
eggs, areas where the enforcement of quality assurance is weak. Revision of the 
statutes should be made to assure that the department of agriculture can continue to 
assist the industry in maintaining a quality product. 

Producers of eggs can currently sell eggs of their own production off of the 
farm, at open markets, swap meets, roadside or in retail stores owned by them, 
without labeling the eggs as required for other retailers of eggs. This could lead to 
abuse and is unfair to other retailers. Sales on the farm should continue to be 
exempt from labeling requirements. 

The provisions for the marking of imported eggs tend to insure that imported 
eggs are not falsely marketed as local eggs. The current statute is, however, overly 
restrictive and in practice unenforceable. The current practice of shipping eggs in 
sealed container vans protects the integrity of the lot of imported eggs until the time 
of inspection. To keep abreast with current transportation and marketing practices, 
the specific requirements for marking imported eggs and enforcement should be 
contained in rules of the department of agriculture. 

The current procedure for imposing fines for violating the marking require
ments requires criminal action. The prosecutor's office has not been able to handle 
requests for assistance in prosecuting violators due to their heavy load of cases. The 
cumbersome criminal procedure in order to assess fines greatly reduces the effec
tiveness of the department of agriculture to assure compliance with the law. It is 
further evident that the level of criminal fines contained within the law has been in 
effect for many decades and needs to be revised to be consistent with the present 
penalties imposes for misdemeanors. 

SECTION 2. Section 147-74, Hawaii Revised Statutes, is amended to read 
as follows: 

"§147-74 Grading standards and regulations. Subject to chapter 91, the 
department of agriculture may make rules [and regulations] with respect to: 

368 

(1) Sale and transportation for sale of eggs for human consumption;
(2) Specific grades or standards of quality, condition and size or weight

classes which shall conform when practical to those established by the
United States Department of Agriculture as local conditions will
permit;

(3) Inspection and classification;
(4) Assessment and collection of fees for requested certification as to

grade, standard of quality, condition, and size or weight classes;
(5) Labeling of containers of imported and locally produced eggs[;] and

marking of individual imported eggs as to origin;
-

(6) Seller's invoice for sale of eggs;
(7) Records of imported shell eggs of foreign origin;

Session Laws of Hawaii, Regular Session of 1983 [KFH25 A28 1983 v.1] Pages 368-370 + Title 

(8) Methods of det(
recandling or any
which is discrimi
requires a cost inc

(9) Enforcement of th
adopted under thi:

SECTION 3. Section J 
as follows: 

"§147-75 Notice of g 
eggs. It shall be unlawful for a 
a consumer, any eggs, other 
production, intended for huma1 
label.,__the person purchasing or 
imported from the mainland l 
tion, and the exact grade or qu 
the standards prescribed by th 

The world "island" sha 
produced in this State. 

[In the case of eggs] 
foreign countries[, regardles� 
imported] shall be individuall 
twelve point type, the letters 
United States, or the name o 
country, before the eggs may I 
container containing the] as to 
dock or landing without pelrnI 
processed, sold, or offered fa 
with a certificate [ of] from tt 
contained in the shipment in , 
section[;] and rules of the dep, 
preserved with an outer cove 
provided." 

SECTION 4. Section 
as follows: 

"§147-79 Penalties. 
more than ($100 for the first o 
more than $300) $1,000 or in 
subsequent offenses.] one ye, 

SECTION 5. Chapter 
adding two new sections to t 

"§147- Administr� 
after notice and hearing, fine 
under this part, not more th 
instance of violation shall cm 
or collect the penalty provide 

I certify that this is a true and authentic copy from a source deposited in the Supreme Court Law Library. 
Date: 5/2/2023 Signature: lAutw t1A u Jtr;to
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EXHIBIT B 
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EXHIBIT C 
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EXHIBIT D 
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4. Before 2021, I had a reasonably cordial relationship with the Creels. That relationship

began to tum confrontational when I asked the Creel's to control their cat who was terrorizing my

chickens. Shortly after that I received a text message from Jeanne Creel complaining about my 

roosters. Exhibit L. Jeanne Creel wrote that even though my property was AG-2 , I was required 

to have a 300' set back from the property line for "all farm enclosures,, and ''that no more than 2 

chickens are allowed and O roosters.,, She threatened to call the police. I also asked Scott Creel 

to trim his three avocado trees that overhang my property in May of 2022. The trees drop large 

fruit from fifty feet or more into my yard where I keep animals. I believe the fruit sometimes 

weigh 2 pounds or more. Scott refused and I paid a tree trimmer cash on May 10, 2022 to trim the 

overhanging tree limbs. The police did come on May 15, 2022 and issued a Complaint and 

Summons for "Animal Nuisance" which was dismissed by the prosecutor on June 9, 2022. 

(lDCC-22-007813). 
o'1e< Jc '?<

5. I have had chickens for.JllaBY years. Over time the chickens reproduced, and I sold baby

chicks of different breeds. I also had more eggs than my family could consume. By April of

2021, I tried to sell eggs. My first online advertisement had only two inquiries and did not result 

in the sale of any eggs. 

6. I slowly developed a client list of people who would regularly buy my chicken eggs and I

came to the conclusion that selling eggs may be a viable business since my sales were regular and 
e ,<-·

-
not occasional. I applied for an excise tax license in May of 2022. I now have-mne regiular 

subscribers. 

7. I admit I did not know about the laws, rules and regulations related to selling eggs when I

began this business. I thought I could sell eggs just like I sold live rabbits in the past. 

21 
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8. Because of the Creels text telling me that there was a 300" set back from my property line

to legally keep chickens on my property, the first government agency I checked with was the city 

Department of Planning and Permitting (DPP). I asked for an inspection of my property to see if I 

could keep poultry. I received an e-mail from Code Enforcement Branch Inspector Colin 

Ishikawa, dated June 17, 2022, telling me he had inspected my property and my chickens were 

allowed on my AG-2 property and he found no land use or building code violations. Exhibit "E" 

to this declaration is a true and correct copy of the DPP response. 

9. I was later informed that I needed to wash my eggs in an approved food establishment

kitchen within 36 hours of production. I enrolled in and completed a mandatory four hour course 

in food safety applicable to food establishments, paid $100.00 for a license (Exhibit "I"), and I 

now wash my chicken eggs at Kalapawai Market before delivering them to a subscriber. Because 

I collect, wash, and deliver my chicken eggs within 36 hours, I am not required to refrigerate my 

eggs at 45°. 

10. I have also learned of what is called the "farmer's market exception". According to HRS

§ 147-75, I do not have to label my egg cartons with notice of the island of production or "grade

or quality and the size or weight of the eggs" because I only sell my own eggs §:_om.my own 

property. I can sell nngraded eggs. 

11. I do not candle my eggs because the USDA, Food Safety and Inspection Service published

that "Hand candling-holding a shell egg directly in front of a light source-is done to spot check 

and determine accuracy in grading" on the website hnps:/7ww\l,.fsis.usda.gm-7food-safety safc

food-handlinl.!-and-preparation,.�ggs shdl-cggs farm-tabk.;,:-9 and since I do not have to grade my 

eggs, I am not required to candle. 
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12. Exhibits "F" and "G" are true and correct images representing my eggs and the cartons

they are sold in. 

13. Exhibit H is a true and correct copy ofmy General Excise Tax License.

14. Exhibit I is a true and correct copy of my State of Hawaii Department of Health ''Food

Establishment Permit". 

15. Exhibit J is a true and correct copy of a letter given to me following an inspection of my

farming operation by Dr. Dowdall-Garberson, a qualified veterinarian stating I follow 

"generally accepted agricultural and management practices" at my farm. 

16. Exhibit K is a true and correct "screen grab" sent to a printer from my phone showing the

actual nwnber of photos and videos on my personal phone. 

17. Exhibit L is a true and correct text message I received from Jeanne Creel on May 4, 2022.

I, Kelly K. Tomioka, do declare under 
Penalty of law that the foregoing is true and correct. 

Dated: Kailua, Hawaii, February&, 2023. 

�gQQ��i) KellfK.To�a 
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